












Procedural	 environmental	 justice	 refers	 to	 fairness	 in	 processes	 of	 decision‐making.	 It	
recognises	 that	 environmental	 victimisation,	while	 an	 injustice	 in	 and	 of	 itself,	 is	 usually	
underpinned	by	unjust	deliberation	procedures.	Although	green	criminology	tends	to	focus	
on	 the	 former—distributional	 dimension	 of	 environmental	 justice—this	 article	 draws	
attention	 to	 its	 procedural	 counterpart.	 In	 doing	 so,	 it	 demonstrates	 how	 the	 notions	 of	
justice‐as‐recognition	 and	 justice‐as‐participation	 are	 jointly	 manifested	 within	 its	




































are	 jointly	manifested	within	the	concept	of	procedural	environmental	 justice.	 In	using	this	 to	
examine	 the	 process	 of	 First	 Nation	 consultation	 in	 the	 Canadian	 Oil	 Sands,	 the	 article	 also	











macro	 level	 analyses.	 Harm	 is	 explained	 by	 the	 expansionary	 tendencies	 of	 global	 capitalism	
(Lynch,	Long	and	Stretesky	2016),	the	predatory	influences	of	the	North	American	Free	Trade	
Agreement	 (Smandych	 and	 Kueneman	 2010),	 or	 contemporary	 structures	 inherent	 to	 the	
Canadian	settler‐colonial	state	(Huseman	and	Short	2012).	While	insightful,	these	accounts	focus	
primarily	 on	 international	 and	 national	 political	 and	 economic	 pressures,	 suggesting	 that	























Over	a	decade	ago,	Zilney	et	al.	 (2006:	47)	highlighted	 the	 ‘dearth	of	 criminological	attention’	
being	directed	at	issues	of	environmental	justice.	Almost	ten	years	later,	a	review	of	the	green	
criminological	literature	described	its	contribution	to	environmental	justice	research	as	‘modest	





ties	 to	 social	 justice	 (Davies	 2017),	 ecology	 (White	 2007),	 and	 political	 economy	 and	 social	
movements	 (Lynch	 et	 al.	 2015).	 However,	 for	 the	 most	 part,	 the	 sub‐field	 has	 relied	 on	 a	
conception	 that	 focuses	 almost	 entirely	 on	 unequal	 distributions	 of	 harm	 along	 the	 lines	 of	
gender,	class	and	ethnicity.	This	is	evidenced	by	empirical	work	conducted	by	a	relatively	small	




(Stretesky	 and	 Lynch	 2002),	 and	 the	 relationships	 between	 relatively	 poor,	 minority	
communities	and	the	situating	of	coal‐fired	power	stations	(Kosmicki	and	Long	2016).	Ultimately,	
the	 overwhelming	 concern	 has	 been	 on	 distributional	 injustice.	 This	 stems	 from	 three	
























the	 absence	 of	 citizen	 participation	 in	 decision‐making	 is	 implicated	 in	 long‐standing,	 violent	
conflicts	 over	 land	 use	 in	 Colombia	 (Goyes	 and	 South	 2016).	 Various	 aspects	 of	 procedural	
injustice	are	clearly	recognisable	in	such	accounts,	but	as	the	concept	is	not	deployed	as	a	specific	
lens	 through	 which	 to	 conduct	 analysis	 its	 conceptual	 contours	 are	 only	 ever	 implied.	





multi‐dimensional.	 This	 ‘trivalent’	 conceptualisation	 is	 more	 prevalent	 outside	 of	 green	
criminology,	where	 the	 literature	has	 long	 incorporated	 the	concepts	of	 justice‐as‐recognition	
and	 procedural	 justice	 alongside	 that	 of	 distribution	 (Walker	 2012).	 Although	 conceptually	
distinct,	the	integration	of	this	trio	acknowledges	that	unequal	exposure	to	environmental	harm	
tends	 to	 stem	 from	 unequal	 access	 to	 decision‐making	 processes.	 This	 is	why,	 in	 reality,	 the	
relationship	 between	 the	 three	 forms	 of	 justice	 are	 ‘played	 out	 in	 the	 procedural	 realm’	










of	a	state’	 (Schlosberg	2007:	25).	These	may	encompass	state	practices	 in	 relation	 to	 law	and	




















multiple	 stages.	 Accordingly,	 for	 participation	 within	 a	 procedure	 to	 be	 deemed	 just,	 all	





The	 notion	 of	 justice‐as‐recognition	 intersects	 substantially	 with	 its	 procedural	 counterpart,	
largely	because	‘if	you	are	not	recognized,	you	do	not	participate;	if	you	do	not	participate,	you	
are	 not	 recognized’	 (Schlosberg	 2007:	 26).	 Rooted	 in	 Fraser’s	 (1996;	 see	 also	 Young	 1990)	






with	others	 in	society.	 In	this	sense,	 if	applying	the	concept	to	decision‐making	processes,	 the	
standards	to	be	attained	are	inclusivity,	respectfulness	and	equality	(see	Hunold	and	Young	1998;	
Schrader‐Frachette	 2002).	 The	 exact	 manifestation	 of	 these	 may	 differ	 by	 institution,	 but	




















acknowledged	 ‘reserve’	 areas,	 hunting,	 fishing	 and	 trapping	 rights,	 and	 guarantees	 that	
indigenous	peoples	would	adhere	to	Crown	laws	and	customs.	Such	imperatives	underpinned	the	
signing	of	Treaty	8	in	1899,	which	covers	most	of	the	oil	sands	deposit	in	Northern	Alberta.	With	











would	 receive	 permission	 to	 take	 up	 tracts	 of	 indigenous	 territory	 ‘from	 time	 to	 time	 for	
settlement,	 mining,	 lumbering,	 trading	 or	 other	 purposes’.	 Leaving	 aside	 lingering	 questions	





conventional	oil	made	extraction	of	 the	resource	more	attractive	 to	 investors	(Chastko	2007).	
Since	 then,	 industrial	 contamination	and	encroachment	onto	Treaty	 territory	has	 reduced	 the	
quantity	and	quality	of	resources	needed	by	First	Nations	to	continue	their	traditional	land‐based	
activities	of	hunting,	fishing	and	trapping	on	the	land.	This	has	resulted	in	a	form	of	environmental	
victimisation	 known	 as	 ‘cultural	 loss’	 (Heydon,	 forthcoming)	 or,	 if	 also	 accounting	 for	 the	
institutional	 structures	 of	 settler‐colonialism,	 ‘cultural	 genocide’	 (Huseman	 and	 Short	 2012).	
Stemming	from	recognition	that	the	natural	environment	is	central	to	the	collective	identities	of	
indigenous	 peoples	 (see	 Castree	 2004),	 these	 terms	 point	 to	 those	 occasions	 in	 which	 this	
relationship	has	been	degraded	or	severed.	In	the	case	of	the	oil	sands,	they	refer	to	a	form	of	
alienation	 from	 environment	 that	 not	 only	 impedes	 the	 ability	 to	 engage	 in	 activities	





and	 between	 communities	 as	 attempts	 are	 made	 to	 reach	 a	 compromise	 between	 land	
preservation	and	the	need	to	attract	capital	investment	into	their	communities	(see	Taylor	and	























various	 purposes	 by	 the	 state,	 the	 SCC	 noted	 the	 absence	 of	 detail	 by	 which	 this	 process	 is	
supposed	 to	 occur.	 Deciding	 that	 ‘the	 Crown	 was	 and	 is	 expected	 to	 manage	 the	 change	
honourably’	(Mikisew	para.	31),	the	SCC	filled	this	procedural	gap	with	the	duty	to	consult	and	
accommodate.	 Triggered	when	 a	 plan	 of	 action	 risks	 adversely	 affecting	 a	 substantive	Treaty	
right,	like	the	ability	to	hunt,	fish	or	trap	on	the	land,	the	obligation	to	act	‘honourably’	requires	
the	 government	 to	 conduct	 an	 iterative	 process	 of	 consultation	 with	 the	 intention	 of	
accommodating	First	Nation	concerns	by	altering	the	original	plans	accordingly.	While	this	‘does	






‘sustainable	 development’	 in	 oil	 sands	 policy	 and	 practice	 since	 the	 mid‐1990s.	 The	 data	
presented	 here	 are	 drawn	 from	 an	 analysis	 of	 33	 semi‐structured	 interviews	 with	 senior	
personnel	 involved	 in	 the	 process	 of	 First	Nation	 consultation.	 This	was	 collected	 in	 2015	 at	
relevant	locations	in	Alberta,	including	Calgary,	Edmonton	and	Fort	McMurray.	
	
Given	 the	difficulties	 involved	 in	 accessing	powerful	 institutions	 (see	Williams	2012)	 and	 the	
need	to	gather	information	from	networks	of	actors	with	specific	knowledge	of	the	consultation	
process,	 a	 six	 month	 period	 of	 ‘relational	 groundwork’	 (Adler	 and	 Adler	 2002:	 526)	 was	




at	 ‘identifying	 policy‐makers	 and	 specific	 elites,	 and	 understanding	 networks	 and	 processes’	
(Williams	2012:	17).	The	 interview	 transcripts	were	subject	 to	 the	specific	 stages	of	 thematic	
analysis	 outlined	 by	 Braun	 and	 Clarke	 (2006).	 This	 was	 conducted	 in	 tandem	with	 the	 data	
collection,	allowing	sampling	to	continue	until	no	new	or	deviating	data	was	being	added	to	the	





The	 first	 two	of	 these	agencies	have	more	 recently	been	consolidated	under	 the	ACO	and	are	
included	here	because	the	research	was	conducted	during	the	transition	period.	Participants	from	










Those	 interviewed	 spoke	 of	 three	 aspects	 of	 consultation	 acting	 to	 undermine	 First	 Nation	
participation:	 the	 early	 disposition	 of	 land	 leases;	 the	 delegation	 of	 consultation	 to	 industry	
proponents;	 and	 the	 premature	 determination	 of	 consultation	 ‘adequacy’	 by	 the	 ACO.	
Accompanying	 these	 issues	 were	 broader	 criticisms	 directed	 at	 features	 of	 policy	 that	 exert	
influence	 within	 the	 operational	 process	 of	 consultation.	 These	 include	 government	 use	 of	 a	


















This	 position	 recognises	 that	 the	 conversion	 of	 land	 ‘parcels’	 into	 ‘producing	 leases’	 is	 not	




Regulation	 recognises	an	 ‘oil	 sands	agreement’	 to	 ‘convey	 the	exclusive	 right	 to	drill	 for,	win,	
work,	recover	and	remove	oil	sands	that	are	the	property	of	the	Crown’	(Government	of	Alberta	
2010:	11),	meaning	there	is	little	question	as	to	the	intent	of	the	lease	mechanism.	Erring	on	the	










the	 Haida	 (para.	 35)	 judgment	 suggests	 that	 the	 duty	 to	 consult	 is	 triggered	 by	 evidence	















while	 the	granting	of	a	 lease	does	not	 in	 itself	constitute	a	process	by	which	 land	 is	rendered	
incompatible	with	Treaty	rights,	it	can	be	read	as	the	beginning	of	the	process	by	which	land	is	
altered	 in	 this	manner.	Consequently,	 the	First	Nations’	 argument	 is	 supported	by	 the	 text	 of	






















































lack	 of	 policy	 detail	 provides	 a	 space	 in	which	 the	ACO	 can	 operationalise	 an	 even	 narrower	
interpretation:		
	
















In	 restricting	 Treaty	 rights	 to	 subsistence	 practices,	 and	 divorcing	 them	 from	 the	 material	





(Mikisew	para.	29,	emphasis	added).	With	 this	 ‘underlying	purpose’	 referencing	the	assurance	
that	the	‘same	means	of	earning	a	livelihood	would	continue	after	the	treaty	as	existed	before	it’	
(Mikisew	 para.	 30,	 emphasis	 added),	 and	 considering	 that	 ‘a	 large	 element	 of	 the	 Treaty	 8	
negotiations	were	the	assurances	of	continuity	in	traditional	patterns	of	economic	activity	…	and	
occupation’	 (Mikisew	 para.	 47,	 emphasis	 added),	 Treaty	 rights	 should	 be	 interpreted	 as	 the	













more	 operational	 aspects	 of	 the	 consultation	process.	One	of	 the	key	 issues	 identified	was	 in	






continue	 on	 adjacent	 areas.	 Indeed,	 this	 is	 an	 example	 of	 First	 Nations	 conceding	 that	 some	
industrialisation	would	be	of	benefit,	demonstrating	an	attempt	to	balance	their	own	traditional,	
land‐based	practices	with	the	need	for	wage	labour.	As	such,	during	consultation,	evidence‐based	












































of	 Treaty	 rights	 is	 rooted	 in	 this	 policy,	 this	 was	 frequently	 accompanied	 by	 concurrent	








































‘cultural	 loss’,	 is	 facilitated	by	a	 consultation	process	 characterised	by	 the	 core	 features	of	 its	
procedural	 counterpart;	 marginalisation	 and	 misrecognition.	 Taking	 the	 first	 of	 these	
components	 as	 a	 point	 of	 departure,	 First	 Nations	 are	 excluded	 at	 key	 stages.	 At	 the	 very	
beginning,	 land	 has	 already	 been	 divided	 up	 amongst	 oil	 industry	 proponents	 by	 the	 time	






















recognition	 as	 a	 remedy	 for	 injustice,	 where	 Fraser	 (2001)	 was	 careful	 to	 sensitise	 it	 to	 the	




participants,	 the	 remedy	 is	 universalist	 recognition	 …	 Where,	 in	 contrast,	




of	 dominant	 actors,	 it	 also	 appreciates	 that	 addressing	 such	 differences	 may	 be	 required	 to	






set	of	distinctive	 spiritual,	material,	 intellectual	and	emotional	 features	of	a	society	or	a	social	
group’,	 encompassing	 ‘art	 and	 literature,	 lifestyles,	 ways	 of	 living	 together,	 value	 systems,	
traditions	 and	 beliefs’	 (UNESCO	 2001:	 1,	 emphasis	 added),	 the	 distinctiveness	 of	 indigenous	
peoples	lies	in	their	cultural	relationship	with	the	land.	As	Woolford	(2009:	91)	describes	it,	their	
conceptions	 of	 nature	 and	 culture	 are	 ‘braided’	 to	 one	 another,	 representing	 not	 simply	 a	
‘closeness’	or	reliance	upon	nature,	but	an	‘embodied	inscription’,	where	land	and	wildlife	form	a	
central	 component	 to	 their	 collective	 indigenous	 identities.	 This	 still	 underpins	 the	 cultural	
identity	of	First	Nations	 in	and	around	 the	oil	 sands	 today.	Their	 indigeneity	 is	 ‘reflected	and	
embedded	in	practices	…	between	people	and	their	natural	environment’	(Gibson	2017:	8).	As	
McCormack	 (2012:	 125)	 explains,	 ‘history,	 culture	 and	 religion	 are	 both	 encoded	 and	
demonstrated	in	the	geography	of	their	traditional	territory’.	Hunting,	fishing	and	trapping	rights	









Both	 the	2013	and	2005	policies	on	consultation	grant	 the	ACO	enough	discretion	 to	abstract	





concerns	 can	 be	 addressed.	 Yet,	 each	 of	 these	 consultation	 policies	 were	 devised	 with	 little	
accommodation	of	First	Nation	input.	As	such,	indigenous	voices	are	not	only	marginalised	at	the	
level	of	project‐by‐project	consultation	due	to	a	narrow	interpretation	of	Treaty	rights,	but	this	is	












criminology,	 this	 article	 has	 demonstrated	 how	 its	 procedural	 counterpart	 can	 be	 used	 to	
examine	 the	 decision‐making	 processes	 underpinning	 such	 distributions.	 In	 doing	 so,	 it	 has	
sought	 to	clarify	how	 justice‐as‐recognition	and	 justice‐as‐participation	are	 jointly	manifested	
within	the	concept	of	procedural	environmental	justice.	By	applying	this	to	the	process	of	First	
Nation	consultation	that	occurs	on	oil	sands	projects	in	Alberta,	Canada,	the	article	also	adds	to	
existing	 literature	 on	 this	 specific	 case.	 Showing	 how	 the	 two	 components	 of	 procedural	
injustice—marginalisation	and	misrecognition—reinforce	each	other	at	the	levels	of	operations	










dematerialised	 interpretation	of	Treaty	 rights,	as	 it	 is	not	 rooted	 in	policy.	Borne	of	 the	more	
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